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ALTERNATIVE DISPUTE RESOLUTION—LITIGATION AVOIDED
The AICPA and many state societies have devoted
considerable resources to the cause of tort reform
related to accountants’ legal liability and have been
successful in influencing legislation beneficial to the
accounting profession. As a result, it is likely there
will be some reduction in the amount of litigation
resulting from parties who are simply seeking the
“deepest pocket” to cover losses suffered in a bad
loan or investment.
These developments cannot eliminate all risk of
litigation, however, and even where CPAs are suc
cessful in defending themselves in lawsuits, the
direct and indirect costs of defense can be enor
mous. Accordingly, it is important that CPAs be
aware of the opportunities for resolving disputes
other than through traditional protracted litigation.
Lately, some attention has been given to the con
cept of alternative dispute resolution (ADR). Parties
have found that ADR techniques offer opportunities
to reduce or eliminate many of the negative conse
quences associated with formal litigation. The
accounting profession, recognizing the potential
benefits of ADR, has participated in the creation of
an Accounting Advisory Group within the American
Arbitration Association to focus on ADR use within
the profession.
While publicity has focused on mediation as an
effective way to avoid the courts, it is not the only
ADR approach available. Following are some other
ADR techniques that may prove effective in avoid
ing protracted litigation when disputes arise
between CPAs and those who rely on their work.

a certain degree of privacy can be maintained.
Basically, a summary jury trial is an abbreviated
presentation of the case by the attorneys before a
judge and jury. Witnesses usually are not brought to
court to testify; rather, the respective attorneys sum
marize what each available witness will say. Also, in
contrast to an actual trial, the parties typically agree
beforehand that the decision reached by the jury
will be advisory only and, thus, nonbinding.
Obtaining the opinion of a panel of jurors helps
to facilitate settlement because the parties get a bet
ter idea of the possible outcome of the case if it were
to go to trial. Further, the attorneys often agree that
after receiving the jury’s findings, each attorney has
the right to interview jurors to determine their
thoughts and perceptions about the case.
As a result, the attorneys can ascertain whether
the jurors were actually able to comprehend any
legal or technical complexities surrounding the case.
continued on page 6

Summary jury trial—a nonbinding opinion
from a jury
The summary jury trial may be appropriate where
parties have no desire to accept compromise, pre
ferring to tell their side of the story to a panel of
jurors. The proceeding is not open to the public, so

Your voice in Washington (AICPA urges state
tax organizations to develop uniform guide
lines), p.5.
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Questions for the Speaker (Creating public
awareness), p.2.

Make efforts to retain clients before terminat
ing them, p.2.

PCPS advocacy activities (TIC update on
Circular A-133), p.4.
A survey uncovers practitioners’ most pressing
marketing concerns, p.4.
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Questions for the Speaker (Creating
Public Awareness)
A participant at a small-firm conference session
asked what the panelists had done to create public
awareness of their firms. Lucy R. Carter, a Good
lettsville, Tennessee, practitioner, responded that
members of her firm do a fair amount of public
speaking to create awareness and are actively
involved in several organizations. If an organized
group needs a speaker on a topic with which they are
familiar and there is enough lead time, they are will
ing to give a presentation. Ms. Carter says the firm
does not hold its own seminars, however, because
they find them expensive and too time consuming.
Instead, the firm has invested the time to make
its public relations agency part of its team. Ms.
Carter says they wanted the agency to really know
their firm, its people, and the services the firm
offers.
"The agency does a lot for us in the area of press

Making Efforts to Retain Clients
The “Questions for the Speaker” column in the July
Practicing CPA contained some responses to a prac
titioner’s question on how to terminate clients
gracefully. I would like to comment that, before this
step is reached, I believe CPA firms should do all
they can to retain clients who have need of and can
afford the firm’s services. In this era of heightened
competition in the profession, acquiring and main
taining clients is crucial to firm viability.
All too often, the firm’s handling of the relation
ship has contributed to the decline in client/firm
satisfaction levels. Before rejecting the client, the
firm’s partners should discuss whether it is desir
able to retain the client and, if so, determine
whether they and staff can take steps to improve the
relationship.
One way to obtain a better understanding of the
situation is to have the partner responsible for the

releases,” Ms. Carter says. “Our desired objective is
to create a favorable image for our firm. We use
publicity to attract and retain clients, to introduce
new services, and to make the firm the “spokesper
son” for our primary service niche—healthcare.”
Ms. Carter believes firms need to remind clients
of their capabilities and desire to obtain new busi
ness. She says publicity enables her firm to position
itself as a community leader, reinforces advertising
campaigns and messages, and is useful in research
ing marketing opportunities.

Editor’s note: Practitioners who are considering
retaining a public relations agency to create aware
ness of their firms, and wonder how best to go about
it, might wish to refer to Ms. Carter’s article, “Working
with a Public Relations Agency” in the February 1995
Practicing CPA More ideas, this time from the
agency side, can be found in the March 1995 article,
“Public Relations Agencies and CPA Firms,” by
Abigail J. Gouverneur.

relationship and the staff members who work on
the engagement complete the client evaluation form
that is reproduced on page 3. I believe it is impor
tant to have staff accountants involved in the evalu
ation because their field-work observations may
have yielded information about the client that is not
apparent to the partner.
Certainly, there are clients in most practices who
are inappropriate due to the level of service needed
or their inability to pay appropriate fees, or, per
haps, because of their general disinterest in the
firm’s services. These folks should be sent on their
way as per Ms. Nahon’s and Mr. Ostriecher’s sug
gestions. But first, let’s be sure the firm has done all
it can to turn the relationship into one that will be
productive for both parties.

—by Donald B. Scholl, D.B. Scholl, Inc., P.O. Box
3152, West Chester, Pennsylvania 19381-3152, tel.
(610) 431-1301, FAX (610) 429-1086
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Client Evaluation
Name of Client Partner/Evaluator

Date___________________________________
(Circle Only One Number)
Client’s Information
Hopeless or always late
Scattered but workable
Needs training
Good
Excellent

Points
-2
1
2
5
10

Points
-2
2
4
6
8

Client Beats Drum For Us
Never
Would if could
Not recently
At times
Every opportunity

-5
-2
2
8
15

Client Wants This
Minimum service (low fee)
Security from IRS
Counseling
Timely service
Direction and tax planning

1
2
3
4
5

Client’s Self-Indulgence
Spendthrift (self and family)
Cheap
Frugal and economical
Liberal

1
2
3
4

Client’s Potential
Terminating
Decreasing
Level
Growing
Unlimited potential
Client’s Attitude Toward IRS
Neurotic
Hostile
Apathetic
Wants things right
Controlled first class

1
2
5
8
5

Client Needs This
Bookkeeping
Unaudited reports
Certified reports
Special services (estate, systems)
Big league (unlimited future)

2
5
10
12
15

Collection of Fees
May never receive
Always 90 days late
Pays within 45 days
Pays when receives bill

-5
-2
5
10

Fee structure
Always complains (too high)
Requires time and bill itemized
Usually accepts amount of bill
Wants service and will pay for it
Thinks we're the greatest
(pays premium)

-5
-2
5
10
1

Client’s Attitude Toward Our Staff
1
Hostile
2
Lukewarm
3
Wants a friend
4
Polite and businesslike

Liability Exposure
Good chance of loss
Possible
Not likely
Almost impossible

-20
-5
2
5

Financial Stability (Line of Credit)
Terrible
-10
Poor
-5
5
Good
Excellent
10

Total Points___________________
(Write Additional Comments on Back)
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PCPS Advocacy Activities
TIC update on Circular A-133
In June this year, the Office of Management and
Budget (OMB) issued a final revision to Circular A133, Audits of States, Local Governments, and NonProfit Organizations, to bring its provisions into con
formity with the requirements of the Single Audit
Act Amendments of 1996. (See the May 1997
Practicing CPA).
At the same time, the OMB released a provision
al Compliance Supplement. It was released in pro
visional form so that it could be used for June 30
single audits and interested parties could review
and comment on it. The Supplement includes
approximately twenty-five of the largest federal pro
grams and guidance to follow when auditing pro
grams that are not included.
The June 30, 1997, Federal Register indicates that a
copy of the Circular may be obtained from the OMB
FAX information line, (202) 395-9068, document no.
1133; the OMB home page on the Internet which is
currently located at http://www.whitehouse.gov/
WH/EOP/omb, under the captions “OMB Docu
ments,” and then “Grants Management”; or by con
tacting the Office of Administration, Publications
Office, room 2200, New Executive Office Building,
Washington, DC 20503, tel. (202) 395-7332. A single
copy of the provisional “Circular A-133 Compliance
Supplement” may be obtained from EOP
Publications, Office of Administration, 2200 NEOB,
Washington, DC 20503, tel. (202) 395-7332. The pro
visional “Circular A-133 Compliance Supplement” is
also available from the OMB home page.
More recently, OMB issued a final “Data
Collection Form for Reporting on Audits of States,
Local Governments, and Non-Profit Organizations”
(SF-SAC). This form, required by OMB Circular A133, must be jointly completed and signed by the
auditor and the auditee. The auditor must provide a
summary of the results of the audit, audit findings,
and questioned costs. The form can be obtained
from the Federal Audit Clearinghouse, tel. (888)
222-9907 or from the OMB home page at
http://www.whitehouse.gov/WH/EOP/OMB/Grants.
A new Statement of Position (SOP) is being devel
oped by the AICPA to provide guidance on the audi
tor’s responsibilities, including reporting, when
conducting a single audit or a program-specific
audit. Auditor reporting has been simplified, and
the new SOP will illustrate the following three
report examples and variations thereof.
□ Report on the financial statements and the
Schedule of Expenditures of Federal Awards.
□ Report on compliance and on internal
control over financial reporting based on an
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audit of financial statements in accordance
with Government Auditing Standards.
□ Report on compliance with requirements
applicable to each major program and internal
control over compliance in accordance with
OMB Circular A-133.
A final SOP is expected to be issued late this year.
In the meantime, illustrative report examples are
available on both the AICPA FAX hotline, (201) 9383787, document no. 311, and the AICPA home page
at www.aicpa.org/belt/a133.htm, and should be used
by auditors to assist in preparing audit reports
under the new requirements.
The AICPA is also developing a nonauthoritative
implementation guide on performing single audits
and program-specific audits under the new require
ments. Further information on upcoming guidance
will be published in future issues of the Practicing
CPA.
—by Luis E. Cabrera, CPA, AICPA Professional
Standards and Services, New York, NY, tel. (212)
596-6045, FAX (212) 596-6091 and Mary M.
Foelster, CPA, AICPA Professional Standards and
Services, Washington, DC, tel. (202) 434-9259, FAX
(202) 638-4512

Survey Uncovers Top Marketing
Concerns
A survey we conducted recently of 150 firms of all
sizes across the country uncovered the most press
ing concerns practitioners have in the area of mar
keting. The survey showed that the
□ Top concern is finding the right clients. Nearly 33
percent of the respondents cited a need to develop
marketing programs that attract good quality
clients in targeted niches.
The key to solving this issue lies in developing
structured marketing plans to access your targeted
markets, and then implementing these plans.
□ Second most highly ranked issue is motivating
firm partners and staff to a sustained marketing
effort (26.6 percent of respondents).
The key to combating this problem is to develop
specific marketing plans. Design customized mar
keting programs that hold individual participants
accountable for each assigned marketing activity.
Then, provide people with the communication
tools to do the job.
□ Third major concern involved regular communica
tions and follow-up with clients and potential clicontinued on page 8
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Your Voice in Washington
AICPA Conference Calendar

AICPA urges state tax organizations to develop
uniform guidelines
The AICPA is urging the Multistate Tax Commis
sion (MTC) and the Federation of Tax Administra
tors (FTA) to develop uniform guidelines that states
could adopt regarding check-the-box regulations
and tax treatment of S corporations.
In its letter to the two groups, the AICPA noted
that these two related issues have “virtually univer
sal state income tax implications” and offered its
assistance in developing uniform guidelines.
The 1996 federal check-the-box regulations
allow certain business entities to choose whether
they will be disregarded or classified as partner
ships or as corporations for federal income tax pur
poses. The Institute recommended that states tax
entities and/or their owners according to their fed
eral classification. The classification also should
apply to all taxes (e.g., income, net worth, fran
chise, sales/use, employment), the AICPA said.
Regarding the taxation of S corporations, the
Institute urged a movement toward general unifor
mity, using examples to illustrate how lack of uni
formity between the federal and state laws increas
es complexity.
For example, the Small Business Job Protection
Act of 1996 (SBJPA of 1996) (P.L. 104-188)
increased the number of allowable shareholders of
an S corporation from thirty-five to seventy-five.
Many states have yet to adopt this change. As a
result, a corporation may find itself having multiple
tax statuses (e.g., S corporation for federal purpos
es and C corporation status for state purposes),
depending on the state.
Another provision of the SBJPA of 1996, which
allows an S corporation to own a “qualified
Subchapter S subsidiary (QSSS),” further high
lights how lack of uniformity adds to complexity.
In such a situation, federal law provides that a
QSSS will not be treated as a separate corporation;
rather, it will be treated as a division of the parent.
If an election is made to treat an existing corpora
tion as a QSSS, the subsidiary will be deemed to
have made a liquidation into the parent. Such a
liquidation is generally tax-free for federal tax pur
poses (similar to a merger).
This federal provision adds to tax simplification
because it allows entities that exist only for legal,
non-tax reasons to lose their separate identities for
tax purposes. This can be particularly useful when
a group of identically owned entities are so inte
grated with each other that their expenses cannot
be separately identified. To further reduce com
plexity, states’ laws should mirror the federal tax
treatment in this area for all taxes.

Litigation Services Conference
October 16-17—The Mirage, Las Vegas, NV
Recommended CPE credit: 16 hours
Meeting of Council/Annual Members Meeting/State
Society Planning Conference
October 19-23—Loews Ventana Canyon, Tucson, AZ

National Governmental Training Program
October 20-22—The Buttes Resort, Tempe, AZ
Recommended CPE credit: 24 hours
National Federal Tax Conference in conjunction
with the Fall Tax Division Meeting
October 27-29—JW Marriott, Washington, DC
Recommended CPE credit: 16 hours
Intemet/Intranet Conference
October 27-28—Buttes Resort, Tempe, AZ
Recommended CPE credit: 16 hours

National Auto Dealership Conference
October 27-28—Disney’s Contemporary Resort,
Orlando, FL
Recommended CPE credit: 16 hours
October 29—Customer Service/Satisfaction post
Auto Dealership Conference Program
Recommended CPE credit: 8 hours
National Conference on Banks and Savings
Institutions*
November 6-7—Grand Hyatt, Washington, DC
Recommended CPE credit: up to 24 hours
(*Special Optional One-Day pre-Conference
Program on November 5.)

Annual Securities Conference
November 11-12—New York Hilton, New York, NY
Recommended CPE credit: 14 hours

National Conference on Credit Unions*
November 13-14—JW Marriott, Washington, DC
Recommended CPE credit: 16 to 18 hours
(*Benchmarking pre-Credit Union Conference
Program on November 12. Recommended CPE
credit: 8 hours.)

Business Valuation Conference
November 16-18—Loews Coronado Bay Resort,
San Diego, CA
Recommended CPE credit: 16 hours

National Conference on Real Estate
November 17-18—Marriott, New Orleans, LA
Recommended CPE credit: 16 hours
To register or for more information, contact
AICPA Conference Registration, tel. (800) 8624272.
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Alternative Dispute Resolution
continued from page 1

The parties retain the right to a full trial on the mer
its but frequently settle as a result of the process.
The parties may determine how the summary
jury trial proceedings will be conducted and design
the process to satisfy their particular needs. Each
party bears the cost of presenting its case, but usu
ally agrees to share any applicable juror cost (if
reimbursement is required by the court). The jurors
generally may be obtained from the regular jury
pool as long as they voluntarily agree to sit for the
summary jury trial.
The summary jury trial has been employed suc
cessfully to settle complex cases involving the type
of legal and technical issues that often exist in cases
involving accountants. It can be used as a predictive
tool to give the parties some insight into how a jury
in a particular jurisdiction might view the case.
While the summary jury trial will not eliminate the
accountant’s liability for negligence, it quite possi
bly could result in achieving a settlement earlier in
the litigation process, thereby avoiding the addi
tional costs and publicity of a full-blown trial.

Minitrial—a new forum
for business professionals in dispute
The minitrial process is flexible and typically
involves a summary presentation by the attorneys
and, if agreed upon, testimony of key witnesses to
the top management of each party and, commonly,
a third-party neutral advisor. The neutral advisor
can oversee the proceedings and, if requested, give a
nonbinding opinion as to the outcome if the case
went to trial.
Minitrials are appropriate for complex litigation,
get business professionals to view both sides of the
case early on, and have the clear advantage in that
management is typically more willing and able to
resolve disputes than opposing attorneys. Business
executives and partners understand what is best for
the company or firm and want to “get back to busi
ness” as soon as possible.
After the presentation, the management repre
sentatives, usually without the attorneys, meet to
discuss a resolution. The neutral advisor can be
called upon to mediate and facilitate the negotia
tions.
Sometimes, management is not aware of the
whole story, and when the facts come to light can
better judge what resolution is in the best long-term
interest of the business or firm. The settlement
arrangement may be as creative and innovative as
management desires. It is not limited to the facts in
the dispute.
Practicing CPA, October 1997

Most often, the parties agree that the minitrial
shall be confidential and nonbinding. Accordingly,
there is minimal risk but possible maximum returns
in utilizing the process.
For example, assume an accounting firm, know
ing that a particular bank will be relying on the
financial statements of its client, issues an unquali
fied opinion on them. The bank, in turn, lends
money to the company which appears to be quite
profitable. Assume the company has actually fabri
cated sales transactions to manipulate earnings fig
ures and that the financial statements contain an
overstatement of profits when, in fact, the company
is losing money.
When the company defaults, the bank sues the
accounting firm based on negligence. The CPA firm
denies the allegations of negligence, arguing that it
performed its duties properly and in accordance
with GAAS. The complexity of the issues, coupled
with the interest in maintaining privacy, make the
minitrial an appropriate forum to address the
claims. A panel of senior partners of the CPA firm
and top business representatives of the creditor can
better discern and evaluate the intricate legal issues
involved than any panel of jurors.
Minitrials have produced settlement in a vast
majority of the cases where used. And even if the
case is not settled, most of the minitrial costs
incurred will likely be recoverable in the reduction
of trial preparation expenses. More significant, the
minitrial can provide a viable means by which the
parties can maintain control over the outcome of
the dispute while minimizing time, cost, and public
exposure.

Early neutral evaluation—a neutral expert’s
opinion of the merits of each side
The early neutral evaluation (ENE) process is a sim
ple yet effective method to provide disputants with
an assessment of the case by an attorney who is
experienced in the particular field at issue. The
attorneys, with the litigants present, state their
respective positions to the neutral evaluator. In this
informal proceeding, the evaluator can ask ques
tions to clarify issues and assist in preparing a writ
ten assessment of the case.
Many times, this expert legal opinion, although
confidential and nonbinding, can provide insights
into the probable outcome if the case were litigated.
As a result, the process commonly stimulates dis
cussion toward resolving the dispute rather than
perpetuating the conflict.
The proceeding is cost-effective in that discovery
measures taken to prepare for the ENE process
would also be required to prepare for trial in the
event the ENE process does not result in a resolu

7
tion. Further, having an expert evaluator review the
case obviously has advantages over having a panel
of jurors decide a complex dispute without compre
hending all the facts and legal issues. In sum, the
parties do not incur much risk in utilizing this ADR
process which may, ultimately, alleviate the need
for any trial.

Private judging—a lawful way to “rent a judge”
Some states have enacted legislation to permit the
use of a private judge or referee (usually, a retired
judge) to hear a case. Subject to the respective
statutes’ provisions, the private judge conducts the
case and then issues a decision essentially in the
same manner as a regular trial court judge. The pri
vate judge’s decision is generally considered to be
binding, but is subject to the same right of appeal
applicable to a regular court judgment.
One obvious advantage of the use of private
judges is that a decision can be obtained without the
continual delays inherent in traditional civil litiga
tion. A further benefit is that parties can mutually
agree upon the person who will hear their case and,
thus, choose a judge who has technical competence
on the subject matter of the dispute.
A disadvantage to private judging is that, typical
ly, there will be no compromises in resolving the
dispute; rather, the judge will render a binding deci
sion in favor of one party or the other. Facing this
win-lose risk can be alleviated to some extent
through other ADR methods, but not through the
private judging process. Further, the parties must
pay the private judge to handle the case. The costs
commonly are borne equally by the parties. Finally,
private judging may not be permitted in jurisdic
tions lacking specific enabling legislation.
Conclusion
Across the nation, major companies and law firms
have committed to exploring ADR options to resolve
business and other disputes. A revival of interest in
older ADR methods and the development of new lit
igation alternatives is occurring because businesses
and business professionals are seeking viable, effec
tive weapons to help combat the proliferation of lit
igation against “deep pocket” defendants.
Use of ADR by the accounting profession should
not be viewed as a “fringe approach” appropriate for
only the most daring. While ADR is not a panacea
and cannot eliminate litigation against accountants,
it clearly can provide sensible alternatives to pro
tracted litigation.
A CPA firm should be able to request from its
legal counsel a comprehensive assessment of how
the firm can make optimum use of ADR with
respect to its litigation. You should be fully cog-

Where to Obtain ADR Information
American Bar Association
750 North Lakeshore Drive
Chicago, IL 60611
Tel. (312) 988-5522
American Arbitration Association
140 West 51st Street
New York, NY 10020
Tel. (212) 484-4000
FAX (212) 765-4874
(The Association’s home page on the World Wide
Web is located at http://www.adr.org and pro
vides a description of the Association’s services
and information about ADR developments.)

The Society of Professionals in Dispute
Resolution
815 15th Street NW, Suite 530
Washington, D.C. 20005-2201
Tel. (202) 783-7277
FAX (202) 783-7281
National Institute for Dispute Resolution
1726 M Street NW, Suite 500
Washington, D.C. 20036
Tel. (202) 466-4764
FAX (202) 466-4769

Center for Public Resources, Inc.
366 Madison Avenue
New York, NY 10017
Tel. (212) 949-6490
FAX (212) 949-8859

nizant of ADR issues, however, to ensure that a
bonafide evaluation has been made by counsel—not
merely a quick rejection due to the attorney’s lack of
understanding of ADR.
Accounting professionals should be keenly aware
of alternatives to litigation and can obtain informa
tion about ADR from the organizations listed in the
exhibit. With awareness comes utilization, and this
usage may ultimately provide sensible options for
handling legal claims.

—by Kay O. Wilburn, J.D., and Lowell S. Broom,
DBA, CPA, School of Business, University of
Alabama at Birmingham, UAB Station, Birmingham,
Alabama 35294-4460, tel. (205) 934-8820, FAX (205)
975-6234
Editor’s note: The authors ’ article in the March 1994
Journal of Accountancy addressed various ADR
methods, with an emphasis on mediation. Some ref
erences in that article are included here.
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Survey
continued from page 4
ents (12.5 percent of respondents).
The key to maintaining on-going communications
programs that keep you in clients’ minds is to make
the programs easy to implement. Recommended
tactics include newsletters, publications, and direct
mail, plus FAX distributions and various Internet
options. Constant communication is essential to
maintaining good business relationships. It can’t
be neglected.
□ Fourth most mentioned marketing concern was
firm visibility (10.9 percent of respondents).
The key to increasing firm visibility might
include public relations efforts. Sending substan
tive press releases and actively cultivating targeted
media should be part of your marketing program.
(Ed. note: See article on page 2.)

—by Marty Richardson, Services Marketing
Specialists, Inc., 672 Woodbridge, Suite 201, Detroit,
Michigan 48226-4302, tel. (313) 446-1021, FAX (313)
446-1023

Accounting Firms’
Top Marketing Concerns
40% ------------------------------------------

30%

20%
10%
0%
Accessing targeted markets
Commitment of partners and staff
Ongoing communication
Firm visibility

Source: Services Marketing Specialists, Inc.
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Harborside Financial Center
201 Plaza Three
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